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(Etrmtt CEourt of Appeals
FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,
Appellant,

\

vs.

UNION GAP IRRIGATION DISTRICT,
a corporation,

Appellee,]

APPELLEE'S BRIEF

Upon Appeal from the United States District Court

for the Eastern District of Washington

Southem Division

STATEMENT OF THE CASE

On the LSth day of September. 1886. C. V. Fowler and

his wife were the owners of an irrigation ditch in the Moxee

Valley in Yakima County, State of Washington. This ditch

was constructed through a certain portion of Moxee Valley

having an intake in the Yakima River flowing through said

valley. The ditch had been constructed by Fowler for the

purposes of irrigating his own land primarily, but was en-

larged by him sufficiently to irrigate other lands, among them

the lands of C. Z. Cheney and Martha Cheney, husband and



wife. The Cheney land was arid land and would not produce

a crop without water, but with water, it was wonderfully

fertile, as was also the land of Fowler. On or about the 15th

day of September, 1886, the said Cheney and wife, in order

to get water to irrigate their said lands, purchased from Fow-

ler and wife, out of said ditch, a perpetual water right of

100 inches of water under a certain stipulated measurement.

Fowler called his ditch the Last Chance Ditch. This purchase

resulted in Fowler and wife conveying to Cheney and wife

the said water right by an instrument introduced in evidence

in this case as Exhibit D and found on pages 40 to 42 Tr.

It is in the words and figures following:

"This Indenture, made this 15th day of September,

A. D., 1886, between C. V. Fowler and Anamila Fow-

ler, of Yakinia County, Washington Territory, the parties

of the first part and C. Z. Cheney and Martha Cheney

of the same County and Territory, the parties of the

second part.

WITNESSETH : That the said parties of the first

part for and in consideration of the sum of $200.00 to

them in hand paid, the receipt whereof is hereby ac-

knowledged, does by these presents, grant, bargain, sell,

convey and confirm unto the said parties of the second

part and to their heirs and assigns forever, the following

described property, to wit : One hundred inches of water

to be taken at any point on the NW^ of section 35, T.

13 N., R. 19 E. W. M., where a certain ditch known as

the Last Chance ditch flows, to be designated by the

parties of the second part, said water to be measured as

follows, to be taken from said ditch on the grade of

one-twelfth CI ''12) of an inch to the rod, through a flume

or box that is ten inches wide and ten inches deep, to

flow from said ditch a steady flow of water continuously



to the full capacity of said box or flume during the

crop irrigation season of each and every year, unavoid-

able breakage and repairs excepted. This shall be the

discription of one hundred inches of water as intended

by the parties hereto.

It is expressly reserved to the parties of the first part

that the water herein conveyed shall be and is assessable

for the proportion of the repairs and expenses of main-

taining and operating said ditch from and after the

first day of March, 1887, said assessment shall be as

to the water herein conveyed is to the whole amount of

water carried in said ditch.

The parties of the first part expressly resen'e the

right to demand such assessment, and upon due unpay-

ment thereof shall not be liable for failure to deliver

the water herein conveyed.

To have and to hold the same subject to the conditions

herein contained unto the said parties of the second part,

their heirs, and assigns forever.

In witness whereof, we have hereunto set our hands

and seals the day and year first above written,

(signed) C. V. FOWLER
(signed) ANAMILA FOUT.ER

Witness

S. O. MORFORD
JAS. G. BOYLE

Territory of Washington

County of Yakima

On this 15th day of September, A. D. 1886, before

me a notary public in and for said Territory personally

appeared C. V. Fowler and Anamila Fowler, his wife,

personally known to me to be identical persons who sub-

scribed the foregoing instrument and they both duly

asknowledged to me that thev dulv executed the same.

(Seal)
^ '

JAS. G. BOYLE
Notary Public, W. T.



(Recorded Sept. 15. 1886—Book E of Deeds page 26?)

(30)"

It will be seen from the foregoing that said instrument was

immediately placed of record in the office of the Auditor of

Yakima County. Territory- of Washington, and that it was

an admitted fact in the case that the Cheneys and their suc-

cessors in interest have been using the water thus acquired

to irrigate the lands described in the instrument : That is to

say, this water has been used without hindrance or without

objection from the government or any one else to irrigate

the land, described in the instrument, for forty-four years.

The contention of the Cheneys has always been that this in-

strument made them a tenant in common with the Fowlers in

this canal or ditch. Sometime after Fowlers sold to Cheney

the interest above stated in the said ditch, a corporation was

organized and Fowlers conveyed their interest in the said

ditch to the corporation btit the Cheneys refused to go into the

corporation and tnaintained their separate interest as tenantA

in common in the ditch. I can not better give to the Court

a statement of the status of this interest of Cheney than by

setting forth the testimony of Mr. Fred Parker found on

pages 91. 92. 93. and 94 of the Transcript of Record. Mr.

Parker is called Fred Harker in the Abstract and in con-

nection with this T wish to say that T never have seen a more

bungling Abstract of Testimony, in all my experience at tiie

bar. than the one contained in the Transcript of Record in

this case. These blunders will be apparent to the Court upon



the face of the Transcript of Record. Mr. Fred Parker for

instance is called Fred Marker. His testimony, which is an

epitome of the history of this ditch as above stated, is in the

words and figures following:

"I have been practicing law in the Yakima \'alley since

1888. Some of the Fowler Ditch people have been my
clients. I am familiar with the controversy- as to the

Cheney water—two and a half feet, in a professional

way. and I had personal knowledge of a great deal of

it. WTiat I know about it is this: About 1884 or '5

two men named Fowler, C. \'. and F. A., took a ditch

out of the Yakima River which they called (68) the "1-ast

Chance'" ditch. That ditch was constructed down through

and across the Cheney land. The ditch was operated as

a kind of communitv- ditch until about 1SS9. In the

meantime other settlers had become interested in the ditch.

This deed W2.s made by Fowler to Chene\' in 1886. The
Articles of Incorporation were first prepared, as I re-

member it. in 1888, and Fowler and the other people,

excluding Cheney, conveyed to the Fowler Ditch Com-
psLV.y their individual rights which they had acquired

through dealings with Fowler. Cheney stood out, he

wouldn't join in the corporation, and wouldn't take

stock. All the others interested joined the Fowler Ditdi

Companv and to«3k stock for their respective interests.

Now. I have represented the Fowler Ditch Compan}- canal

from its inception, and the 1 00 inches of water has always

been carried separately—independent of the stock, and

the Cheneys have from time to time paid their proportion

of the expense. Now, in addition to that 100 inches after

the Fowler Company was organized, the Cheney? bought

50 shares independent of that 100 inches.

I recall that in connection with the transfer b\- the

Fowler Ditch Com.oanv to the Lom.b?.rd-Hor?ely Com-

panv, in so far as it affects this wsiter right, that Lom-

bard and Horselv bought a larsre number of shares of



the Fowler Ditch. The Fowler Ditch at that time ended in

the Moxee valley. Lombard and Horsely proposed at

their own expense to extend the ditch around the p'.MUt

of the hill from Union Gap and irrigate a (69) consider-

ably larger tract of land doWn south of Union Gap and

down in the neighborhood of Zillah. They made the

proposition to the Fowler Ditch Company to take over

the right of way and enlarge the ditch at their own ex-

pense and furnish to the stockholders residing in Moxee

\'alley the water to which tliey were entitled for a very

small sum. It was desired to have the Cheneys join

in this conveyance, and the Cheneys refused to join in

the conveyance, but it was made and I don't know that

the Cheneys ever joined in any conveyance, and since the

company has went into the hands of the Union Gap

Irrigation Di.strict T have little to do with it so far as

details were concerned.

CROSS-EXAMINATION

MR. HARPER ( Parker) upon cross-examination

testified as follows:

This matter in which Mr. Horsely was interested oc-

curred after the Fowler Ditch Company was organized.

It was organized in the latter part of 1888, or the first of

1889. The transfer from the Fowler Ditch Company-

to Lombard and Horsely, I believe took place in 1904 or

'5. I am not clear as to the relative dates of this transfer

with the limiting agreement of the Fowler Ditch Com-

pany and do not know whether it was made before or

after the limiting agreement was made with the govern-

ment. The Horsely Company were intermittent holders

between the time the ditch was held by the Fowler Ditch

Company and the time it was held bv the LTnion Gan

Company. I l)elieve that Horselv and hi? associptP.":

followed the (70) Fowler Ditch Comnanv. but i^

was after the organization of the Fowler Ditch Com-

pany and the stock had been issued. I couldn't sav a'^

to the time—the records will disclose that. T know that



Mrs. Cheney became the owner of 50 shares some time

after the organization of the Fowler Ditch Company.

Witness excused."

At a certain time during the existence of the Fowler Ditch

Company a Mr. Lombard, called Londard in the Abstract of

Record, proposed to take over the Fowler Ditch. He proposed to

the stockholders to furnisli the water free of charge if he were

given the ditch so that he could extend it to water land he owned

beyond the end of the ditch. This was probably in 1905.

Mrs. Cheney appeared at the meeting of the stockholders of

the ditch company in person and by her attorney, H. J.

Snively, and informed the stockholders and Mr. Lombard

that she had this deed to 100 inches of water to the Fowler

Ditch, and that she claimed that she was the owner of an

interest in the ditch as a tenant in common with the Fowler

Ditch Company and that she would not in any way relinquish

her right as a tenant in common with the Fowler Ditch Com

pany in the said ditch. See defendant's Exhibit No. L, page

52. The Fowler Ditch Company accepted Mr. Lombard's

proposition and transferred its interest to Air. Lombard

through his company. This transfer though was subject to

the independent right of the Chenevs to the 100 inches con-

veyed to them by the deed hereinbefore set forth. See testimony

of H. J. Snively. Tr. pages 87. 88. 89. 90, 9L Testimony

of Fred Parker, called Harker. Tr. pp. 91. 92, 93. and 94.

Subsequently the rights of Lombard and Company were ac-

quired by the L'^nion Gap Irrigation District, the appellee, but

always subject to the independant right of the Cheneys. Thus
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it will be seen that the Cheneys and their successors in interest

as tenants in common with the various corporations and per-

sons owning this ditch continuously exercised their rights ac-

quired by the Deed hereinbefore set forth and had the benefit

of the use of said ditch or canal for forty-four years, undis-

puted and uninterrupted, the right being recognized by every

interested party or corporation in the ditch during said time.

The United States brought this instant case without mak-

ing the Cheneys a party to the proceedings. Timely objections

were made by the Union Gap Irrigation Co., as will be seen

from the record, to this failure to make the Cheneys parties

to the action. After hearing all of the evidence in the case,

Judge Webster, who tried the case, held that the Cheneys had

a substantial right in this controversy. The opinion of the

Court is set out in full in the Transcript of Record on pages

99, 100.101, and 102, in the following words and figures:

"COURT : When we started in this case I thought,

perhaps, it would be possible to determine the rights be-

tween the United States and the Uunion Gap Irrigation

District without in any way involving the rights of the

Cheneys as to any claim they might have upon the assnmji-

tion that the Cheney water right was one that it liad

secured from the Uunion Gap Irrigation District—and

that if the Union Gap Irrigation district by its limiting

contract had restricted its right to take water that would

be binding as between it and the Government, and Che-

ney's remedy would be against tlie Union Gap Irrigation

District, but from the testimony here it appears there is a

substantial reason to l)elieve that isn't the situation. If

the Cheneys owned an independent water right whollv

aside and apart from any water rights that the Union



Gap Irrigation District owned, that the limiting agree-

ment entered into by the Union Gap District wouldn't

limit the Cheney rigiits—}'0u could limit the Union Gap
Irrigation District as to its right to take water but you,

of course, couldn't take away from the Cheneys any in-

dependent water rights they may have had which they

didn't acquire from the Irrigation District. (76)

Now, there is evidence here that tends to show that

the Cheneys had a water right which never became a

part of this Union Gap Irrigation District and they en-

joN'cd independent of it— if that is so, of course the limit-

ing agreement of the Irrigation District cannot deprive

Cheney of his water. The mere fact that water which

Cheney is entitled to, if he is entitled to any, independent

of an}^ right acquired under the Union Gap was carried

to him thrlough the d,itch of the Irrigation District

wouldn't impose any burden upon the Government be-

cause he is entitled to that amount of water anyhow,

and it is a minor incident of the situation as to the in-

strumentalitv by which he gets it.

It seems to me the only thing for the Court at this

stage of the proceedings, and in the absence of the

Cheneys as parties to this suit, to do would be to enjoin

tr.e Union Gap Irrigation District from taking from the

river any amount of water in excess of the amount
limited by their agreement except as to such amount as

might be necessary to supply the water to the Cheneys

under this claim of an independent and prior riglit on

their part until such time as the Government can make
the Cheneys parties to this law suit and determine what
their rights are here. It would not do for the Court in

this case to enjoin the Irrigation Company from furnish-

ing to the Cheneys their water because that would be an

adjudication of the rights of the Cheneys when they are

not before the Court. Now if this were a right the

Cheneys bad {77 ^ acqin'red from the Irrigation Com-
pany then I would have no hesitancv in holding the

limiting agreement was binding on the Cheneys—but
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it seems perfectly clear that if the Cheneys had watei

rights of their own independent of any rights of the

Union Gap Irrigation District may have had, and held

them at the time this agreement was made with the

Government, they cannot be deprived of their rights by

any agreement made by the Company. Obviously in

the light of such a situation as exists here I cannot deter-

mine this controversy so as to affect the rights of the

Cheneys because they are not before me. and they are

entitled to be heard before they have their water rights

affected and certainly there is ample testimony here to

justify nie in sa3nng I can't safely detemiine this con-

troversy without their presence here and all I can see

the Court can do is to enjoin this Company from divert-

ing from this river an amount of water in excess of that

stated in the limiting agreement save such as it may con-

vey to the Cheney land and this amount not to exceed

the amount stated in the Cheney deed of one hundred

inches, and that to be measured in the manner stated

in that deed. So far as the fifty shares of stock in the

Irrigation District owned by the Cheneys is concerned,

the Qieneys are limited by the limiting agreement just

like any other owner of stock in the irrigration district

is limited, but they cannot be limited by this asrreement

as to the hundred inches of the right acquired indepen-

dently of any rights acquired by the irrigation district.

MR. WILSON : We deny we are taking more than

two and one-half feet in excess of the limiting agree-

ment. (78)

COURT : The only thing I can do is to hold you

strictly to the terms of your limiting agreement save

such water as is to be delivered to the Cheneys—that is.

the hundred inches covered by their deed but not as to

this 50 shares of stock in the company, as to that they

are limited the same as other stockholders. If the Cheneys
have an independent water right not obtained from the

company they would not be deprived of it because of



11

the limiting agreement to which they were not a party.

Now, the significant thing here is that apparently last

year when Mr. Taylor complained about the excess diver-

sion of water, there was no assertion of any claim assert-

ing tlie excess was due to water furnished to the Cheney

land, and apparently there has been no justification of

the excess because in the most part when these amounts

have exceeded the amounts in the limiting agreement

and called to their attention they have attemlpted to re-

gulate the amount.

MR. WILSON : I think we are entitled to have the

Court assume we are not taking more than two and a

half feet. They said two and a half feet is all that is

involved in this matter and that puts us on

—

COURT : I will hear your testimony now on that

issue that you were not taking in excess of two and a

half feet, but the injunction the Court w^ill grant will

be precisely the one I outlined.

MR. FARLEY: I presume, your honor, with refer-

ence to the time it will take effect. (79)

COURT: Now, this year, I imagine, if you want to

amend your complaint and bring the Cheneys in so that

can be litigated. But until they are here I am not going

to enter into an order that wnll deprive them of their

rights. The terms of the injunction will be the terms

of the limiting agreement save such water in excess of

that amount as may be diA-erted to the Cheney land in

contemplation of their alleged prior water right acquired

independent from the Union Gap Ditch Company."

ARGUMENT

I do not think there can be any question that this Deed

from Eowlers to the Cheneys made the Cheneys tenants in

common with the Fowlers to the extent of the rights con-
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veyed. In the case of Adamson v. Black Rock Power &

Irrig^ation Co. 297 Fed. 905, this court held on page 912

that:

"The sale of the perpetual use of a thing is a sale of

the thing, whatever ground rent or other charge be re-

served. That is true of the right to the use of water as

of aught else. Appellant's deeds are of land, 'with the

perpetual right to the use of water from the main canal.'

'the water right, * * * not personal property, but

is appurtenant to the land,' and 'transferrable only with

the land.' It is true a sale and delivery of water or of

a water right may convey no right in, to, or upon source

of supply or instrumentalities; but it is otherwise of a

sale of perpetual water supply or pennanent water right

from a canal, or sale of land with appurtenant water right

and service. These latter impress the source and instru-

mentalities in the power of the grantor and necessary to

enjoyment of the water with a ser\'itude or easement of

which the grantee cannot be deprived without his con-

sent. See Zainey v. Linde, 121 Wash. 572, 209 Pac.

1085; Murray v. Briggs, 29 Wash. 245, 69 Pac. 765;

First, etc., Bank v. Bitter Root Valley Irr. Co. (D. C.

)

251 Fed. 326; Allen v. Comm., 179'Cal. 68, 175 Pac.

468, 8 A. L. R. 249 ; Jacob v. Lorenz. 98 Cal. 332, 33

Pac. 119; Cady v. Co., 134 N. V. 118. 31 N. F. 246:

Weil Water Rights, No. 456, 550 et seq. ; Kinnev. Irr.

No. 1011. 1017, 1018; Farnham, Waters. No. 641.

Assuming now that this deed whicli the Fowlers gave to

the Cheneys conveyed an interest in the ditch carrying the

water from the river, the Cheneys certainly liecame interested

parties in the property and had an ownership in tlie i:>roDertv.

That being true the United States could not have the l^nion

Gap Irrigation District, who owns the ditch, enjoined froni

carrying the water to which they were entitled without mnk-
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ing them a party. A very apt case upon that subject is the

case of Washington State Sugar Co. v. Sheppard et al. 186

Fed. 233. The following is the syllabi taken from the case

bearing upon the subject under discussion:

"2. WATER AND WATER COURSES ( No. 152 j

DETERMINATION OF WATER RIGHTS—PAR-
TIES.

Under the rule that equity aims to settle in a single

suit the rights of all the persons interested in the subject

matter, it is important that all claimants to the right to

divert the waters of a natural stream for beneficial pur-

poses shall be brought into the same court in a single

action and therein required to wage their claims, so that

such claims, necessarily more or less interdependent and

conditioned on one another, may be settled by a single

decree.

(Ed. Note. For other cases, see Waters and Water

Courses. Dec. Dig. No. 152*)

3. EQUITY (No. 115) JURISDICTION—PAR-

TIES.

Under general equity rule No. 47. authoriziiig the

court in its discretion to proceed without makmg per-

sons parties which, if joined, would oust the jurisdic-

tion of the court, the court in a suit to enjoin defendants

from interfering with complainant's diversion of water

from a stream for irrigation purposes will, in its dis-

cretion, require complainant, who has commenced a suit

in a State court to enjoin interference by others, to m«ke

all parties interested parties to the suit, though the court

will be ousted of jurisdiction thereby.

(Ed. Note. For other cases, see Equity. Cent. Dig..

Nos. 280-283: Dec. Dig. No. 115.)
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4. WATERS AND WATER COURSES (No. 152)

INTERFERING WITH DIVERSION OF WATER
—ACTIONS.

Where a bill to enjoin defendants from interfering

with complainant's diversion of water from a natural

stream for irrigation purposes, and to determine the sev-

eral rights of the parties to the waters of the stream,

alleges facts apparently sufficient to warrant the relief

demanded, the fact that the bill also prays for a perman-

ent injunction restraining defendants from interfering

with complainant's ditch and works and physically in-

juring the same merely makes such relief incidental, and

all the parties interested in the waters of the stream

must be made parties.

(Ed. Note. For other cases, see Waters and Water

Courses, Dec. Dig. 152.)"

5. WATERS AND WATER COURSES (No. 152)

—INTERFERING WITH DIVERSION OF WA-
TER—ACTIONS.

Where, in a suit to enjoin defendants from interfer-

ing with complainant's diversion of water from a natural

stream for irrigation purposes, and to determine the

several rights of the parties to the waters of the stream,

it appeared that third persons not made parties claimed

the right to use the waters of the stream, and that their

use diminished the supply available for other purposes.

and it was difficult, if not impossible, to determine how
much water complainant should be required to permit

to pass through its dam to supply the rights of the de-

fendants without also deternlining the rights of the

third persons, the third persons were necessarv parties to

a complete adjudication.

(Ed. Note. For other cases, see Waters and Water

Courses, Dec. Dig. 152.)"
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I will quote one case in addition to the above on the propo-

sition of necessarv- parties and that is the case of State of

California vs. Southern Pacific Company. 39 U. S. Law Ed.

683. I quote as follows from this decision found on pages

690 and 691

:

"It was held in Mallow v. Hinde, 2S U. S. 12 Wheat,

193 (6:599), that where an equity cause may be finally

decided between the parties litigant without bringing

others before the court who would, generally speaking,

be necessary parties, such parties may be dispensed with

in the circuit court if its process cannot reach them or

if they are citizens of another State ; but if the rights

of those not before the court are inseparably connected

with the claim of the parties litigant so that a final de-

cision cannot be made between them without affecting

the rights of the absent parties, the peculiar con-

stitution of the circuit court forms no ground for dis-

pensing with such parties. And the court remarked:

'We do not put this case upon the ground of jurisdiction,

but upon a much broader ground, which must equally

applv to all courts of equity whatever may be their struc-

ture as to jurisdiction. W'e put it upon the ground that

no court can adjudicate directly upon a person's right,

without the party being actually or constructively before

the court.'

In Shields vs. Barrow, 58 U. S. 17 How. 130 (15:

158), the subject is fully considered by Mr. Justice Cur-

tis, speaking for the court. The case of Russell v.

Clarke. 11 U. S.. 7 Cranch. 98 (3:281 ). is there refer-

red to as pointing out three classes of parties to a bill

inequity: '1. Formal parties. 2. Persons having an

interest in the controversy, and who ought to be made

parties, in order that the court may act on that rule

which requires it to decide on. and finally determine the

entire controversy, and (250) do complete justice, by

adjusting all the rights involved in it. These persons are
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conuiionly termed necessary parties; but if their inter-

ests are separable from those of the parties before the

court, so that the court can proceed to a decree, and do

complete and final justice, without affecting other \)eT-

sons not before the court, the latter are not indispensa-

ble parties. 3. Persons who not only have an interest

in the controvers}', but an interest of such a nature that

a final decree cannot be made without either affecting

that interest, or leaving the controversy in such a con-

dition that its final temiination may be wholly incon-

sistent with equity and good conscience.' Reference is

made to the Act of Congress of Februaiy 28, 1839,

(5 Stat, at L., 321, chap. 36) and the 47th rule of equity

practice. The first section of the statute, carried for-

ward into section 738 of the Revised Statutes, enacted

:

'That where, in any suit at law or in equity, commenced

in any court of the United States, there shall be several

defendants, any one or more of w^hom shall not be in-

habitants of. or found within the district where the suit

is brought or shall not voluntarily appear thereto, it

shall be lawful for the court to entertain jurisdiction,

and proceed to the trial and adjudication of such sr.it

between the parties who may be properly befr^re it : but

the judgment or decree rendered therein shall not con-

clude or prejudice other parties not regularly served

with process, or not voluntarily appearing to answer,

and the non-joinder of parties who are not so inhabitants

or found within the district, shall constitute no matter

of abatement, or other objection to said suit." But Mr.

Justice Curtis remarked that while the Act removed any

difficulty as to jurisdiction between competent parties

regularlv served with process, it did not Pttempt to dis-

place that principle of jurisprudence on which the court

rested. Mallow v. Hinde, 2S V. S.. 12 Wheat.. 1P.^

C6:59*5V and "^o far ns the 47th Rule wa<= conrernf'd.

that was onlv a declaration for the o-overnment of prpr-

titioners and courts nf the effect of the Art of Con-

gTe.<5s and of previous decisions of the court on the sub-

vert of that r'^le ^nH ATr Tnstice Ciirti<; arldeH : 'Tt
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remains true, notwithstanding the Act of Congress and

the 47th Rule, that a circuit court can make no decree

affecting the rights of an absent i^erson. and can make

no decree between the parties before it. which so

far involves or depends upon the rights of an absent

person, that complete and final justice cannot be done

between the parties to the suit without affecting those

rights. To use the language of this court, in Elmendorf

V. Taylor, 23 U. S. 10 Wheat, 167 (6:294), Tf the case

may be completely decided, as between the litigant parties,

the circumstance that an interest exists in some other

person, whom the process of the court cannot reach,

as if such party be a resident of another State, ought

not to prevent a decree upon its merits.' But if the

case cannot be thus completelv decided, the court should

make no decree."

Mr. Daniell thus lays down the general rule: It

is the constant aim of a court of equity to do complete

justice by deciding upon and settling the rights of all

persons interested in the subject of the suit, so as to

make the performance of the order of the court per-

fectly safe to those who are compelled to obey it. and

to prevent future litigation. For this purpose all per-

sons materially interested in the subject, ought gener-

ally, either as plaintiffs or defendants, to be made par-

ties to the suit, or ought, by sen-ice upon them of a copy

of the bill, or notice of the decree, to have an oppor-

tunity afforded of making themselves active parties in

the cause, if they should think fit.' 1. Dan. Ch. PI. and

Pr. (4th Am. ed.^ 190.

The rule, under some circumstances, not inTportant

to be considered here, may be dispensed with when its

apphcation becomes extremely difficult or inconvenient.

Eq. Rule 4S.

Sitting as a court of equity we cannot, in the light of

these well-settled principles, escape the consideration^ of

the question whether other persons who have an im-



18

mediate interest in resisting the demand of complainant

are not indispensable parties or, at least, so far necessary

that the cause should not go on in their absence."

I confess that I cannot follow the Argument of the Appel-

lant as to why the Appellant can assert the Cheneys were

not necessary i)arties. The Appellant's Arugment seems to

be founded upon the idea that the Irrigation District and

its ypredeiQ'essors did not assert the right of the Cheneys

to the independent water right, that tliey are clearly entitled

to, and that the Irrigation District and its predecessors in

interest always confines its apportionment to 11) feet. In the

first place the record does bear this out. There is no evidence

that the district (n- its predecessors in interest always shut off

the water at tlie intake of its ditcli when it exceeded 21) feet.

Upon the other hand it is very apparant that this suit would

not have been necessary if that had been done and the con-

tention of the appellaint has always been that more has been

taken by the District and its predecessors through this ditch

than the limiting agreement perntitted. That was the founda-

tion of this suit. But suppose that the appellee and its pre-

decessors in interest had confined it.self to the linliting agree-

ment, certainly the Cheneys' right could nol ])e relinquished

or cancelled by- this act of the appellee or its predecessors in

interest limiting the appropriation to the limiting agreement.

The Cheneys had a right to assume and did assume that they

were getting the 100 inches of water under tiieir independant

right which they always asserted in this canal. Counsel seems
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to argiie that the appellee put a construction on this agreement

that is binding upon the Cheneys. This is a strange argument.

The logic of it is, as follows

:

Cheney and the predecessors of the appelle enter into an

agreement, and a Deed is made to the Cheneys for 100 inches

of water perpetually out of this ditch, to be delivered by the

appellee and its predecessors in interest. Appellee delivers

the water but delivers it within the limiting agreemjent of

23 cubic feet. Therefore the Cheneys lose their rights. This

certainly is not logical or just. The construction placed upon

a contract by all of the parties may be effected where there

is any doubt about the meaning of a contralct, but it does not

apply in this case. First, for the reason that all of the parties

have not placed such a construction upon it, for there is no

pretense that the Cheneys ever placed such a construction upon

it. Therefore all of the parties did not concur in such a

construction. On the contrary, the record shows that Cheney

at all times contended that they had an independent right in

the appellee's ditch. Secondly, the conveyance to Cheney is

so plain that it certainly needs no construction and therefore

the principle does not apply again for that reason. And

finally the contract known as the limiting agreement, under

which the appellant founds its right to an injunction, simply

limits the right of the appellee and does not extend to any

body else's right to water entitled to be carried by said ditch.

See Exhibit A and B, pages 18, 19. 20, 21, 22. 23, 24, 25,
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Tr. We take the following excerpts from Exhibit B, Tr.

p. 22

:

"Whereas, the Union Gap Irrigation Company has con-

structed a dam on its property at the outlet of Lake Cle

Elum, Kittitas County. Washington, and has stored waters

therein and has also acquired the controlling interest in

that certain ditch known as the Fowler Ditch, and Where-

as, the said company has signed and executed an agree-

ment entitled "Agreement between the appropriators tak-

ing water from the Yakima river and its tributar-

ies," signed by all other parties in interest in the said Fow-

ler Ditch, dated November 25. 1905, la'herein all sub-

scribers agree to limit their collective rights to water ir^

the Yakima River to certain specified quantities, namdy :

to 23 cubic feet per second from April to August inclu-

sive, to 16 feet per second during September and to 12

cubic feet per second during October, a copy of which

agreement is attached hereto and made a part hereof."

Now then, the above A;greement limits the subscribers to

the amount of w-ater therein stated but the Cheneys never

were subscribers to that Agreement and had an independant

water right w'hen it was made.

By the admitted facts in this case under the law of the

State of Washington, the Cheneys were appropriators and

had a right to the water of the Yakima River to the extent of

what their Deed called for and which thev used. Thev be-

came appropriators of 100 inches of water by actually using

it for 44 years; this is the l)est of appropriations. See follow-

ing authorities : .

"Conceding that the statutes of Washington Territory
of 1873 do not extend the right to appropriate water to
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any except land owners, they are not intended to restrict

the right of prior appropriation as it existed by the local

customs and under decisions of the courts, whereby it

was immaterial whether the appropriator was a land

owner or not. Thorpe v. Tenem Ditch C').. 1 Wash. 566,

20 Pac 588.

The right of a prior ap])ropriator to the use of water

upon the public lands of the United States as recognized

by the act of Congress of July 26. 1866, exists as a part

of the laws and customs of the locality of Eastern Wash-

ington. Isaacs V. Barber, 10 Wash. 124, 38 Pac. 871,

45 Am. St. Rep. 772, 30 T. R. A. 665.

The rules of the common law in relation to the appro-

priation and use of water can be and were abrogated by

the United States, without any act of Congress, by the

recognition of a general custom and practice inaugurat-

ing a different system, of which every one must tal^e

notice. Isaacs v. Barber 10 Wash. 124. 38 Pac. 871, 45

Am. St. Rep. 772, 30 L. R. A. 665.

The right to appropriate water from streams upon the

public domain in certain localities being a custom of uni-

versal acceptance, which the act of Congress of July

26, 1866, did not bring into existence but merely recog-

nized as already existing, j^ersons acquiring title to por-

tions of the public domain before the passage of such

act, took the land subject to the rights of prior appro-

priators in the waters of streams running through or by

such lands. Isaacs v. Barber. 10 Wash. 124, 38 Pac.

871, 45 Am. .St. Rep. 772, 30 L. R. A. 665.

The purpose of United States Revised Statutes, section

2339, was to protect appropriations of water for betie-

ficial uses on public lands, in the use of the same accord-

ing to thevlocal custom. Benton v. Johncox, 17 Wash.

277. 49 Pac. 495, 61 Am,. St. Rep. 912, 39 L. R. A. 107.
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See also, Waters, Dec. Dig. No. 9; Cent. Dig. No. 4."

We respectful!}- submit that this case should be affirmed.

THOS. H. WILSON and

H. J. SNIVELY

Attorneys for Appellee


